
IN THE COURT OF COMMON PLEAS OF NORTHAMPTON COUNTY 

COMMONWEALTH OF PENNSYLVANIA  
CRIMINAL DIVISION 

 
 

 

COMMONWEALTH OF 

PENNSYLVANIA 
   

 vs. 
 

JAMES JOSEPH MITCHELL, 
 

 
  Defendant. 
 

 No.: C-48-CR-1058-2011  
 
 

 

 
PENNSYLVANIA RULE OF APPELLATE PROCEDURE 

1925(a) STATEMENT 
 

AND NOW, this 20th day of December, 2013, the Court issues the 

following statement: 

On October 23, 2013, Defendant James Joseph Mitchell (“Mitchell”) 

filed a pro se Notice of Appeal to the Superior Court of Pennsylvania from 

this Court’s sentence following revocation of parole imposed on October 11, 

2013.  On November 1, 2013, pursuant to our request under Pa.R.A.P. 

1925(b), we received Mitchell’s Concise Statement of Errors Complained of 

on Appeal. 

For the reasons that follow, we respectfully suggest that Mitchell’s 

appeal lacks merit and should be dismissed. 
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BACKGROUND 

 I.  Mitchell’s Guilty Plea and Sentence 

The Commonwealth alleged that on March 2, 2011, Mitchell possessed, 

with the intent to deliver, fifteen packages of crack cocaine.  See Notes of 

Testimony, Guilty Plea Hrg. at 7, Commonwealth v. Mitchell, C-48-CR-1058-

2011 (C.P. Northampton Co. Apr. 21, 2011) [hereinafter “N.T. Guilty Plea 

Hrg.”].  On April 21, 2011, Mitchell pleaded guilty before the Honorable Emil 

Giordano to one count of possession of a controlled substance with the intent 

to deliver, in violation of 35 Pa.C.S.A. § 780-113(A)(30).  See id. at 8.  

Judge Giordano sentenced Mitchell to pay the costs of prosecution and serve 

a term of imprisonment for a minimum period of nine months to a maximum 

period of twenty-three months, with immediate work release.  See id. at 8-

11.   

 II.  Mitchell’s First Parole Violation 

Effective December 3, 2011, Mitchell was paroled.  See 

Commonwealth v. Mitchell, C-48-CR-1058-2011 (C.P. Northampton Co. Nov. 

30, 2011).  On March 8, 2013, Mitchell appeared before Judge Giordano for 

a Gagnon II hearing, because Mitchell had been convicted of a new drug 

charge and had violated the technical conditions of his parole by failing to 

make regular payments toward his Court costs and fines.  See Notes of 

Testimony, Gagnon II Hrg. at 3, Commonwealth v. Mitchell, C-48-CR-1058-

2011 (C.P. Northampton Co. Mar. 8, 2013) [hereinafter “N.T. First Gagnon II 
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Hrg.”].  Judge Giordano revoked Mitchell’s parole, removed his street time, 

ordered him to serve the balance of his sentence, and made him eligible for 

immediate work release and reparole in sixty days.  See id. at 6-8. 

III.  Mitchell’s Second Parole Violation 

Effective May 7, 2013, Mitchell was reparoled.  See Commonwealth v. 

Mitchell, C-48-CR-1058-2011 (C.P. Northampton Co. May 7, 2013).  On 

August 2, 2013, Mitchell appeared before the Honorable Michael J. Koury, Jr. 

for a second Gagnon II hearing, because Mitchell had violated the technical 

conditions of his parole by failing to remain drug and alcohol free.  See 

Notes of Testimony, Gagnon II Hrg. at 2, Commonwealth v. Mitchell, C-48-

CR-1058-2011 (C.P. Northampton Co. Aug. 2, 2013) [hereinafter “N.T. 

Second Gagnon II Hrg.”].  Judge Koury revoked Mitchell’s parole, removed 

his street time, ordered him to serve the balance of his sentence, and made 

him eligible for reparole in forty-five days to an inpatient rehabilitation 

facility.  See id. at 7. 

IV.  Mitchell’s Third Alleged Parole Violation  

By Order effective September 4, 2013, Judge Koury approved 

Mitchell’s petition for reparole on condition that he be released to the 

custody of Keenan House, an inpatient drug rehabilitation facility in 

Allentown, Pennsylvania.  See Commonwealth v. Mitchell, C-48-CR-1058-

2011 (C.P. Northampton Co. Sept. 4, 2013).  On October 11, 2013, Mitchell 

appeared before Judge Koury for a third Gagnon II hearing.  See Notes of 
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Testimony, Gagnon II Hrg., Commonwealth v. Mitchell, C-48-CR-1058-2011 

(C.P. Northampton Co. Oct. 11, 2013) [hereinafter “N.T. Third Gagnon II 

Hrg.”].  The Probation Officer asserted that Mitchell had violated the 

technical conditions of his parole by being discharged from Keenan House for 

resisting treatment and refusing to follow the program’s rules and 

expectations.  See id. at 2-3, 5.  Mitchell contended that he had not violated 

his parole, because, he asserted, he had been discharged from Keenan 

House solely due to a lack of funding for the program.  See id. at 2-5.  

However, Mitchell failed to provide any evidence to support this assertion.  

See id. 

[PROBATION OFFICER]:  We’re here today, Mr. Mitchell 
was discharged unsuccessfully from the Keenan House on 

October 2nd, 2013.  At that time, he was detained pending his 
violation hearing.  I just asked Mr. Mitchell if he’d be willing to 

participate in the [Community Education Centers “CEC”)] 
program.  It doesn’t look like he’s willing to do that.1 

 
  . . . . 

 
 [PROBATION OFFICER]:  There was only a parole, no 

probation.  So due to his unwillingness to comply with 

treatment, I’m asking for the balance. 
 

. . . . 
 

 THE DEFENDANT:  I didn’t leave, my funding ran out.  She 
wanted me to resign the papers and say that I had been taking 

psych meds, but the doctor came and told me that I didn’t need 
any.  So I told her I didn’t feel the need to resign the paper, that 

                                                 
1
 The CEC program is a residential therapy program operated by the Northampton 
County Department of Corrections that provides drug treatment and reentry 

services for inmates and others referred through the criminal justice system. 
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they had it already here, they had copies there.  If they wanted 

to just send it back in, they could.  My mother has the copy.  
Welfare denied longer than 30 days. 

 
 And she just told me, she was like, so I’m going to have to 

send you back to Court.  So I told her, I was like, was it I was 
doing anything wrong?  She said no, it’s not even that, it’s just I 

don’t think this program is made for 90 days, but I don’t have 
the funding, I don’t have any insurance.  So I told her I really 

been through a lot of rehabs in my life, I know that they only 
cover up to nine months, I probably had eight months before I 

went there, so they had something to do with it.  But I had – I 
failed one.  You know, I just wanted to go home and do what I 

need to do. 
 

 THE COURT:  Well, if you want to go into the CEC program 

– and you’re indicating you do not want to do that. 
 

 THE DEFENDANT:  I don’t. 
 

 THE COURT:  Don’t? 
 

 THE DEFENDANT:  I don’t. 
 

 THE COURT:  Okay.  What other options are you offering?  
Anything else? 

 
 [PROBATION OFFICER]:  Your Honor, just – I did get a 

discharge report from the Keenan House, it states that he was 
unable to comply with the rules and expectations of the 

program, demonstrated resistance, even challenging on the 

impact it would have on treatment.  I was getting calls within the 
first week of Mr. Mitchell’s stay at Keenan House and his 

challenging the treatment.  So it was more or less, you know, his 
inability to comply with the rules. 

 
Id. at 2-5. 

The Court found the Probation Officer’s testimony credible and found 

Mitchell’s testimony not credible.  The Court revoked Mitchell’s parole, 
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removed his street time, and ordered him to serve the balance of his 

sentence in Northampton County Prison.  See id. at 5. 

 V.  Mitchell’s Contentions on Appeal 

 On October 23, 2013, Mitchell filed the instant appeal.  See Notice of 

Appeal, Commonwealth v. Mitchell, C-48-CR-1058-2011 (C.P. Northampton 

Co. Oct. 23, 2013).  On appeal, Mitchell asserts that the Court erred in 

revoking his parole and sentencing him to serve the balance of his sentence 

in Northampton County Prison, because (1) he believes the Court had 

ordered that he be released from Keenan House when he either completed 

the program or lost funding for the program, whichever happened first;    

(2) he was discharged from Keenan House, he asserted, solely due to a loss 

of funding for the program and not for failure to comply with the program’s 

rules and expectations; and (3) he believes that upon discharge from 

Keenan House, he was to be placed on probation rather than returned to 

Northampton County Prison.  See Statement of Matters Complained of on 

Appeal ¶¶ 8-10, Commonwealth v. Mitchell, C-48-CR-1058-2011 (C.P. 

Northampton Co. Nov. 1, 2013). 

(8) Plaintiff was wrongfully removed from the Keenan 

House and was wrongfully sentenced, to serve remainder 
of Plaintiff’s sentence in Northampton County Prison, due 

to lack of state funding (welfare). 
 

(9) Plaintiff avers that Honorable Koury ordered Plaintiff to 
be released from Keenan House, either by completing the 

program, or by the state’s lack of funding, which ever 
arrived first. 
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(10) Plaintiff strongfully [sic] feels and avers, that Plaintiff 
was to be released from the Keenan House in its entirety 

and serve the remainder seven and one half months (7 
1/2), on probation. 

 
Id. 

DISCUSSION 

I.   The Purpose of a Parole-Revocation Hearing 

 “[T]he purpose of a court’s parole-revocation hearing – the revocation 

court’s tasks – are to determine whether the parolee violated parole and, if 

so, whether parole remains a viable means of rehabilitating the defendant 

and deterring future antisocial conduct, or whether revocation, and thus 

recommitment, are in order.”  Commonwealth v. Kalichak, 943 A.2d 285, 

290 (Pa. Super. 2008); accord Commonwealth v. Smith, 534 A.2d 120, 122 

(Pa. Super. 1987) (“The primary purpose of a parole revocation hearing is 

not to determine whether the parolee has, in fact, [violated parole], rather 

its purpose is to determine whether, despite the [violation], parole remains a 

viable means of rehabilitation and deterring future antisocial conduct.”). 

Here, the Court determined that (1) Mitchell violated his parole when 

he was discharged from Keenan House for resisting treatment and refusing 

to follow the program’s rules and expectations; (2) Mitchell’s parole should 

be revoked, because parole was no longer a viable means of rehabilitating 

Mitchell and deterring future antisocial conduct; and (3) Mitchell should be 

recommitted to serve the balance of his term in Northampton County Prison.  
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As more fully set forth below, we respectfully suggest that our 

determinations should be affirmed. 

II. The Determination that Mitchell Violated His Parole 

A. Burden of Proof 

 At a parole-violation hearing, the Commonwealth must prove that the 

defendant violated his parole by a preponderance of the evidence.  See 

Kalichak, 943 A.2d at 291; Commonwealth v. Mitchell, 632 A.2d 934, 937 

(Pa. Super. 1993). 

B. Conduct Constituting the Parole Violation 

A court is authorized by statute to impose conditions on probation or 

parole.  See Commonwealth v. Hermanson, 674 A.2d 281, 283 (Pa. Super. 

1996).  “A sentencing court, in conditioning parole upon release from prison, 

may ‘include in its order such of the conditions as are enumerated in [42 

Pa.C.S.A. § 9754] (relating to order of probation) as may be reasonably 

related to the sentence.’”  Id. (quoting 42 Pa.C.S.A. § 9755(d)).  Section 

9754 provides that a Court may require the defendant “[t]o participate in 

drug or alcohol treatment programs.”  42 Pa.C.S.A. § 9754(c)(12).  Where 

the Court has required a defendant to obtain drug treatment as a condition 

of parole, leaving the drug treatment facility without successfully completing 

the program constitutes a parole violation.  See Cadogan v. Com., 

Pennsylvania Bd. of Probation & Parole, 571 A.2d 3, 5 (Pa. Commwlth. 

1990); Commonwealth v. Johnson, 422 A.2d 655, 656-57 (Pa. Super. 
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1980), disapproved on other grounds, Commonwealth v. Brown, 492 A.2d 

745, 758 (Pa. Super. 1985). 

On August 2, 2013, when the Court revoked Mitchell’s parole after 

Mitchell’s second violation, the Court made Mitchell eligible for reparole “to 

an inpatient rehabilitation facility.”  See N.T. Second Gagnon II Hrg. at 7.  

By Order effective September 4, 2013, the Court approved Mitchell’s petition 

for reparole on condition that he be released to the custody of Keenan 

House.  See Commonwealth v. Mitchell, C-48-CR-1058-2011 (C.P. 

Northampton Co. Sept. 4, 2013).  Contrary to Mitchell’s contention, the 

Court did not order that Mitchell was to be released from Keenan House and 

placed on probation if he lost funding for the program.  See id.  Nor was 

there was any statement to that effect in the transcript of the August 2, 

2013 Gagnon II hearing.  See N.T. Second Gagnon II Hrg. at 7.  Thus, it was 

a condition of Mitchell’s parole that he remain in the custody of Keenan 

House. 

C.  Evidence Offered to Prove the Violation 

An admission of facts constituting a parole violation is proof sufficient 

to support revocation of parole.  See Encarnacion v. Pennsylvania Bd. of 

Probation and Parole, 990 A.2d 123, 126 (Pa. Commwlth. 2010) 

(“[A]dmission to the asserted parole violation constitutes substantial 

evidence upon which to base [a] parole revocation order.”); Cadogan, 571 

A.2d at 5 (same); Heckrote v. Com., Pennsylvania Bd. of Probation & Parole, 
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465 A.2d 118, 119 (Pa. Commwlth. 1983) (same).  At the hearing on 

October 11, 2013, Mitchell admitted that he had been discharged from 

Keenan House.  See N.T. Third Gagnon Hrg. at 3-4.  Because it was a 

condition of Mitchell’s parole that he remain in the custody of Keenan House, 

the Court properly determined that Mitchell had violated a condition of his 

parole. 

At the October 11, 2013 hearing, Mitchell told the Court that he should 

not be found to have violated his parole, because, he asserted, he had been 

discharged from Keenan House solely because he had lost funding for the 

program.  See N.T. Third Gagnon II Hrg. at 3-4.  However, Mitchell’s reason 

for leaving Keenan House was not relevant to whether he had violated his 

parole.  As noted above, the Court’s Order conditioning Mitchell’s parole on 

participation in a drug-treatment program did not state that Mitchell would 

be excused from fulfilling the condition if he lost funding for the program.  

The Order required that Mitchell was to remain in the custody of Keenan 

House.  If Mitchell found that he was unable to fulfill that condition of his 

parole at Keenan House, it was incumbent upon him to seek an alternative 

method of fulfilling the condition.  In fact, the Court offered Mitchell the 

alternative of enrolling in a different treatment program, the CEC program, 

the costs of which would have been borne by Northampton County, but 

Mitchell refused.  See id. at 4 (“THE COURT:  Well, if you want to go into the 

CEC program – and you’re indicating you do not want to do that.  THE 
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DEFENDANT:  I don’t.”).  Given that Mitchell was unwilling to enroll in 

another inpatient rehabilitation program, the Court properly found that 

Mitchell was in violation of the conditions of his parole.  

Even if Mitchell’s reason for leaving Keenan House were relevant, the 

Court did not credit Mitchell’s testimony that he was discharged solely due to 

a lack of funding.  Mitchell provided no proof to corroborate his assertion, 

and the Court found his testimony not credible.  In addition, his testimony 

was contradicted by that of the Probation Officer, whom the Court found to 

be a credible witness.  See id. at 5 (“[The report] states that he was unable 

to comply with the rules and expectations of the program, demonstrated 

resistance, even challenging on the impact it would have on treatment.  I 

was getting calls within the first week of Mr. Mitchell’s stay at Keenan House 

and his challenging the treatment.”).  Mitchell raised no objection to this 

testimony and therefore cannot challenge its admission on appeal.  See 

Sinwell v. Com., Bd. of Probation & Parole, 406 A.2d 597, 599 (Pa. 

Commwlth. 1979) (“[I]f no objection is voiced to the introduction of hearsay 

evidence at a revocation hearing, a parolee cannot later challenge its 

admission.”); Heckrote, 465 A.2d at 119 (even if Court docket sheet were 

inadmissible hearsay, parolee could not challenge its admission on appeal 

where parolee had made no objection to its admissibility at the parole-

revocation hearing).  The Court found that Mitchell offered no credible 

explanation for his discharge from Keenan House or his unwillingness to 



12 
 

enter the CEC program.  Thus, the Court properly determined that Mitchell 

had violated the conditions of his parole. 

D.  Standard of Review on Appeal 

The Court’s factual findings at a parole-revocation hearing are entitled 

to deference on appeal.  See 12 Pa. Prac. § 13.11 (citing cases). 

[T]he trier of fact at a revocation hearing, whether that is the 

Parole Board or the common pleas court judge, is the ultimate 
fact finder in the revocation process. As the ultimate fact finder, 

it is the function of either the Parole Board or the common pleas 
court judge to evaluate witness credibility, resolve conflicts in 

the evidence, and to assign evidentiary weight. These are not 

functions that will be reviewed by an appellate court. 
 

Id.; accord Flowers v. Com., Pennsylvania Bd. of Probation & Parole, 987 

A.2d 1269, 1271 (Pa. Commwlth. 2010); Sigafoos v. Com., Pennsylvania Bd. 

of Probation & Parole, 503 A.2d 1076, 1079 (Pa. Commwlth. 1986). 

Here, Mitchell admitted that he had been discharged from Keenan 

House, which, standing alone, established that he had violated the 

conditions of his parole.  The Court found that Mitchell offered no credible 

explanation for his discharge from Keenan House or his unwillingness to 

enter an alternative drug-treatment program.  In addition, the Court found 

that the Probation Officer testified credibly that Mitchell was discharged from 

Keenan House for his inability to comply with the rules and expectations of 

the program.  The Court’s findings were based on its observations of the 

witnesses and determinations as to their credibility.  Thus, the Court 
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respectfully suggests that its determination that Mitchell violated his parole 

should be affirmed. 

III.  The Determination that Mitchell’s Parole Should Be Revoked 

A.    Legal Standard for Revocation of Parole 

 Once the Court has determined that the defendant violated his parole, 

the decision whether to revoke the defendant’s parole is a matter for the 

Court’s discretion.  See Kalichak, 943 A.2d at 291.  As noted above, the 

Court must determine “whether parole remains a viable means of 

rehabilitating the defendant and deterring future antisocial conduct, or 

whether revocation, and thus recommitment, are in order.”  Id. at 290.  

Here, we respectfully suggest that the Court properly determined that 

Mitchell’s parole should be revoked. 

B.  Conduct Supporting Revocation of Parole 

 Proof of a technical violation of parole is sufficient, standing alone, to 

justify revocation of parole.  See Commonwealth v. Smith, 534 A.2d 120, 

121 (Pa. Super. 1987) (“[Defendant] had technical violations of failing to 

report and not residing at his given address.  These technical violations 

alone could have been cause for a parole revocation.”); accord 

Commonwealth v. Mitchell, 632 A.2d 934, 937 (Pa. Super. 1993) (revoking 

parole for failure to report and failure to make restitution and pay fines).2  In 

                                                 
2 “A ‘technical violation’ of parole results from a violation of parole conditions.  See 

Mitchell, 632 A.2d at 937. 
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addition, the Court may consider the totality of the circumstances.  See 

Mitchell, 632 A.2d at 937 (considering arrests followed by failure to appear 

for trial listings); Smith, 534 A.2d at 120 (considering convictions of criminal 

offenses). 

 On March 18, 2013, Mitchell’s first parole was revoked because he had 

been convicted of a new drug charge and had committed technical violations 

by failing to make regular payments toward his Court costs and fines.  See 

First Gagnon II Hrg. at 3.  On August 2, 2013, Mitchell’s second parole was 

revoked because he committed a technical violation by failing to remain drug 

and alcohol free.  See N.T. Second Gagnon II Hrg. at 6-7.  When Mitchell 

appeared for his third alleged violation on October 11, 2013, the Court found 

that he had committed a technical violation by being discharged from 

Keenan House for resisting treatment and failing to follow the rules and 

expectations of the program and refusing to enroll in an alternative 

treatment program.  See N.T. Third Gagnon II Hrg. at 5-6.  This succession 

of parole violations involving continued criminal activity, drug use, and 

refusal to participate in drug treatment, all occurring within the year leading 

up to the hearing, convinced the Court that (1) parole was no longer a viable 

means of rehabilitating Mitchell and deterring future antisocial conduct; and 

(2) Mitchell’s parole therefore should be revoked. 
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C.  Standard of Review on Appeal 

 Following a determination that a defendant has violated parole, a 

Court’s decision to revoke the defendant’s parole is reviewed for abuse of 

discretion.  See Kalichak, 943 A.2d at 293; Mitchell, 632 A.2d at 937.  Given 

Mitchell’s prior parole violations, including one involving conviction of a 

subsequent drug offense and one involving failure to remain drug and 

alcohol free, and his most recent violation involving discharge from Keenan 

House and refusal to enter an alternative drug-treatment program, we 

suggest that the Court did not abuse its discretion in determining that parole 

was no longer a viable means of rehabilitating Mitchell and deterring future 

antisocial conduct.  Accordingly, we respectfully suggest that the Court’s 

decision to revoke Mitchell’s parole should be affirmed. 

IV.  The Determination that Mitchell Should Be Recommitted 

A.   Legal Standard for Recommitment 

 Once a Court revokes a defendant’s parole, the Court may not impose 

a different sentence but must recommit the defendant to serve the balance 

of the original sentence.  See Commonwealth v. Kalichak, 943 A.2d 285, 291 

(Pa. Super. 2008). 
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Unlike a probation revocation, a parole revocation does not 

involve the imposition of a new sentence.  Indeed, there is no 
authority for a parole-revocation court to impose a new penalty.  

Rather, the only option for a court that decides to revoke parole 
is to recommit the defendant to serve the already-imposed, 

original sentence.  At some point thereafter, the defendant may 
again be paroled. 

 
Id. 

B.  Evidence Supporting Recommitment 

 Here, Mitchell’s original sentence, imposed on April 21, 2011, was for a 

minimum period of nine months to a maximum period of twenty-three 

months in Northampton County Prison.  See N.T. Guilty Plea Hrg. at 8-11. 

Under Kalichak, once the Court found that Mitchell had violated his parole by 

being discharged from Keenan House and determined that his parole should 

be revoked, the Court’s only option was to recommit him to serve the 

balance of his original sentence in Northampton County Prison.  

C.  Standard of Review on Appeal 

 “‘Following parole revocation and recommitment, the proper issue on 

appeal is whether the revocation court erred, as a matter of law, in 

confinement.’”  Commonwealth v. Snavely, 982 A.2d 1244, 1246 (Pa. Super. 

2009) (quoting Kalichak, 943 A.2d at 291).  “Appeal of a parole revocation is 

not an appeal of the discretionary aspects of sentence.”  Kalichak, 943 A.2d 

at 291. 

[A] defendant appealing recommitment cannot contend, for 

example, that the sentence is harsh and excessive.  Such a claim 
might implicate discretionary sentencing but it is improper in a 
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parole-revocation appeal.  Similarly, it is inappropriate for a 

parole-revocation appellant to challenge the sentence by arguing 
that the court failed to consider mitigating factors or failed to 

place the reasons for sentence on the record.  Challenges of 
those types again implicate the discretionary aspects of the 

underlying sentence, not the legal propriety of revoking parole. 
 

Id. 

As noted above, once a Court revokes a defendant’s parole, the Court 

may not impose a different sentence but must recommit the defendant to 

serve the balance of the original sentence.  See Kalichak, 943 A.2d at 290.  

Thus, as a matter of law, once the Court revoked Mitchell’s parole, the Court 

properly determined that Mitchell must be recommitted to serve the balance 

of his original prison sentence.  Accordingly, we respectfully suggest that the 

Court’s decision to recommit Mitchell to serve the balance of his sentence in 

Northampton County Prison should be affirmed. 

CONCLUSION 

For the foregoing reasons, we respectfully suggest that Mitchell’s 

appeal lacks merit and should be dismissed. 

 
       BY THE COURT: 

 
 

 
       _______________________ 

       MICHAEL J. KOURY, JR., J. 
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